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P r o t e s t  w i l l  be c o n s i d e r e d  t ime ly  where a 
r e a s o n a b l e  d o u b t  e x i s t s  a s  to  t h e  d a t e  
t h a t  t h e  protester  f i r s t  l e a r n e d  the bas is  
fo r  i t s  pro tes t .  

Pro tes t  a g a i n s t  t h e  c a n c e l l a t i o n  of a 
r e q u e s t  f o r  proposals  ( R F P )  f o r  a d r u g  a n d  
t h e  award o f  a sole-source c o n t r a c t  t o  a 
competitor u n d e r  a n  e a r l i e r - i s s u e d  so l i c i -  
t a t i o n  f o r  s e v e r a l  d r u g s ,  i n c l u d i n g  t h e  
d r u g  so l ic i ted  by t h e  c a n c e l e d  RFP, is 
s u s t a i n e d .  T h e  a g e n c y ' s  proper c o u r s e  o f  
a c t i o n  was t o  make a n  a w a r d  E n d e r  t h e  
e a r l i e r - i s s u e d ,  s o l e - s o u r c e  s o l i c i t a t i o n  
for a l l  b u t  t h e  o n e  d r u g  s o l i c i t e d  u n d e r  
t h e  s e c o n d  iiCP, wai t  for  t h e  r e s u l t s  o n  
t h e  p r o t e s t e r ' s  pr ; la rJard  s u r v e y ,  award  a 
c o n t r a c t  t o  t h e  protester  u n d e r  t h e  s e c o n d  
s o l i c i t a t i o n ,  a n d  t h e n  c o n d u c t  a competi- 
t i v e  p r o c u r e m e n t  t o  f u l f i l l  i t s  r e m a i n i n g  
n e e d s  f o r  t h a t  o n e  p a r t i c u l a r  d r u g .  GAO 
recommends  r e i n s t a t e m e n t  of t h e  c a n c e l e d  
s o l i c i t a t i o n  a n d  award t o  pro tes te r .  

Bolar P h a r m a c e u t i c a l  Co., I n c .  ( B o l a r ) ,  p ro tes t s  t h e  
c a n c e l l a t i o n  of request for  proposa ls  ( R F P )  N o .  DLA120-82- 
R-1194 ( R F P  - 1 1 9 3 )  and t h e  award of a s o l e - s o u r c e  c o n t r a c t  
t o  B e r l e x  L a b o r a t o r i e s ,  I n c .  ( B e r l e x ) ,  u n d e r  R P P  
NO. DLA120-81-2-2463 (RFP - 2 4 6 3 ) .  

W e  s u s t a i n  t h e  p r o t e s t .  

B o t h  s c l i c i t a t i o n s  were i s s u e d  by t h e  D e f e n s e  P e r s o n n e l  
S u p p o r t  C e n t e r ,  D e f e n s e  L o g i s t i c s  Agency  (DLA). EFP -2463 
w a s  i s s u e d  on  a sole-source b a s i s  to B e r l e x  o n  A u g u s t  6 ,  
1 9 5 1 ,  a n d  c a l l e d  fo r  t h e  p r o c u r e n e n t  of s i x  d i f f e r e n t  d r u g s ,  
among t h e m  q u i n i d i F e  g l u c o n a t e ,  3 d r u g  used f o r  t h e  t rea t -  
m e n t  of c e r t a i n  h e a r t  conditions. T h e  s o l i c i t a t i o n  was 
d e s i g n e d  to  satisfy a l l  of DLA's r e q u i r e m e n t s ,  a s  well as 
those of t h e  V e t e r a n s  A d a i n i s t r a t i o n  ( V A ) ,  f o r  a p e r i o d  of 1 
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year ,  s t a r t i n g  o n  t h e  d a t e  of a w a r d .  However, DLA 
e n c o u n t e r e d  some d i f f i c u l t i e s  d u r i n g  n e g o t i a t i o n s  b e c a u s e  of 
B e r l e x ' s  proposed s u b c o n t r a c t i n g  p l a n  a n d  b e c a u s e  B e r l e x  
p r o p o s e d  to  c h a r g e  DLA h i g h e r  p r ices  f o r  two of t h e  items 
t h a n  i t  i n t e n d e d  t o  c h a r g e  t h e  VA. As a r e s u l t  of t h e s e  
problems, n o  award was made a n d  t h e  two p a r t i e s  c o n t i n u e d  to 
nego t i a t e .  

T h e  d e l a y  i n  a n  award u n d e r  RFP - 2 4 6 3  c r e a t e d  a 
s h o r t a g e  of q u i n i d i n e  g l u c o n a t e  f o r  b o t h  DLA'and t h e  VA. I n  
o r d e r  to  a v o i d  the d a n g e r  o f  e x h a u s t i n g  t h e  s u p p l y  o f  t h i s  
d r u g  b e f o r e  t h e  c o m p l e t i o n  o f  n e g o t i a t i o n s ,  DLA d e c i d e d  t o  
i s s u e  a new s o l i c i t a t i o n  f o r  a b o u t  o n e - t h i r d  o f  t h e  r e q u i r e -  
m e n t  as  a s topgap  m e a s u r e .  T h i s  s o l i c i t a t i o n ,  RFP -1194,  
was i s s u e d  o n  F e b r u a r y  2 2 ,  1 9 8 2 ,  w i t h  t h e  u n d e r s t a n d i n g  t h a t  
o n l y  B e r l e x  was capable  o f  f u l f i l l i n g  t h e  r e q u i r e m e n t .  By 
March  1 5 ,  1 9 8 2 ,  t h e  c l o s i n g  d a t e  f o r  t h e  rece ip t  o f  propos- 
a l s  u n d e r  RFP -1194 ,  DLA h a d  a n  o f f e r  from B e r l e x  a n d  a n  
u n e x p e c t e d  o f f e r  f r o m  Bolar ,  a s  f o l l o w s :  

U n i t  P r i c e  To ta l  P r i c e  

B e r l e x  $ 4 2 . 0 0  $423 ,360  

Bolar 33.40 336 , 672  

B e r l e x ' s  u n i t  p r ice  was i d e n t i c a l  t o  t h e  o n e  it was o f f e r i n g  
u n d e r  RFP -2463 .  

As n e g o t i a t i o n s  u n d e r  RFP -2463  c o n t i n u e d ,  B e r l e x  f rom 
t i m e  t o  t i m e  e x t e n d e d  t h e  a c c e p t a n c e  per iod  f o r  i t s  o f f e r ,  
t h e  l a t e s t  u n t i l  idarch 1 9 ,  1 9 8 2 .  A s  t h i s  d e a d l i n e  ap- 
p r o a c h e d ,  t h e  c o n t r a c t i n g  o f f i c e r  a s k e d  B e r l e x  to e x t e n d  t h e  
a c c e p t a n c e  per iod .  However ,  B e r l e x  r e f u s e d  t o  g r a n t  a n o t h e r  
e x t e n s i o n .  I n  t h e  c o n t r a c t i n g  o f f i c e r ' s  o p i n i o n ,  Bolar 
c o u l d  n o t  be c o n s i d e r e d  a n  approved s o u r c e  u n t i l  a f t e r  t h e  
U n i t e d  S t a t e s  Food a n d  Drug A d m i n i s t r a t i o n  ( F D A )  c o n d u c t e d  a 
preaward s u r v e y  of t h e  f i r m .  B e r l e x ' s  r e f u s a l  t o  e x t e n d  i t s  
a c c e p t a n c e  per iod beyond  March 1 9  p r e s e n t e d  t h e  c o n t r a c t i n g  
o f f i c e r  w i t h  t h e  d i l e m m a  t h a t ,  w h i l e  w a i t i n g  f o r  t h e  r e s u l t s  
o f  a n  FDA p r e a w a r d  s u r v e y  o n  Bo la r ,  Ber lex ' s  o f f e r  u n d e r  
RFP -2463--a p r o c u r e m e n t  i n v o l v i n g  f i v e  a d d i t i o n a l  d r u g s  
bes ides  t h e  q u i n i d i n e  g l u c o n a t e  r e q u i r e m e n t - - w o u l d  e x p i r e ,  
r e q u i r i n g  a r e s o l i c i t a t i o n .  C o n c e r n e d  w i t h  t h e  p r o b a b i l i t y  
o f  s u p p l y  s h o r t a g e s  f o r  b o t h  DLA a n d  t h e  VA, a s  well a s  w i t h  
t h e  l i k e l i h o o d  of i n c r e a s e d  p r i c e s  f o r  most o f  t h e  items i f  
a new s o l i c i t a t i o n  was r e q u i r e d ,  t h e  c o n t r a c t i n g  o f f i c e r ,  
a f t e r  o r a l  a p p r o v a l  f r o n  DLA Headquarters,  awarded B e r l e x  a 
c o n t r a c t  u n d e r  R F P  -2463 on  Narch 1 9 ,  1 9 8 2 ,  w h i c h  i n c l u d e d  
t h e  t.otal r eTd i renen t  for ? c i n i d i ? e  71!cco;lats. 
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A l t h o u g h  i t  had  a l r e a d y  awarclzd a c o n t r a c t  w,,ich made 
RFP -1194 u n n e c e s s a r y ,  o n  March 22,  1982 ,  DLA r e q u e s t e d  t h a t  
FDA c o n d u c t  a p r e a w a r d  s u r v e y  o f  Bolar. FDA c o m p l e t e d  i ts  
s u r v e y  o n  A p r i l  -13, 1982 ,  f i n d i n g  Bolar a q u a l i f i e d  manufac-  
t u r e r  o f  q u i n i d i n e  g l u c o n a t e .  Then ,  o n  A p r i l  20 ,  1 9 8 2 ,  DLA 
c a n c e l e d  RFP -1194 and  s e n t  Bolar n o t i f i c a t i o n  of t h i s  
d e c i s i a n  . 

Bolar f i l e d  i t s  protest  w i t h  o u r  O f f i c e  o n  May 11, 
1982, a r g u i n g  t h a t  t h e  s o l e - s o u r c e  award to  B e r l e x  f o r  
q u i n i d i n e  g l u c o n a t e  was u n j u s t i f i e d  i n  v i ew o f  Bolar ' s  
a v a i l a b i l i t y  as  a s e c o n d  s o u r c e ,  as w e l l  a s  Bolar 's  lower 
pr ice ,  t h a t  D L A ' s  c a n c e l l a t i o n  o f  RFP -1194 was u n j u s t i f i e d ,  
and  t h a t  t h e  manner  i n  which  DLA had  c o n d u c t e d  t h e  t w o  pro- 
c u r e m e n t s  had  b e e n  p a t e n t l y  u n f a i r  t o  Bolar. I n  i ts  pro tes t  
l e t t e r ,  Bolar s t a t e d  t h a t  i t  had  " l e a r n e d  o f  t h e  b a s i s  f o r  
t h i s  p ro tes t  w i t h i n  t h e  l a s t  1 0  work ing  days . "  N o t h i n g  i n  
t h i s  l e t t e r  o t h e r w i s e  i n d i c a t e d  t h a t  Bolar had  l e a r n e d  of ' 

t h e  b a s i s  f o r  i t s  p ro te s t  more t h a n  1 0  work ing  d a y s  p r ior  t o  
i ts  May 11: f i l i n g .  I n  r e s p o n s e  t o  t h e  Agency ' s  p ro tes t  
report ,  which  p r o v i d e d  a r a t i o n a l e  f o r  t h e  Agency ' s  a c t i o n s ,  
B e r l e x  ra ised t h e  a rgumen t  t h a t  B o l a r ' s  protest  was u n t i m e l y  
and s h o u l d  be d i s m i s s e d .  

I n  i t s  comments,  B e r l e x  s t a t e s  t h a t  Bolar knew no  l a t e r  
t h a n  A p r i l  23 ,  1 9 8 2 ,  t h a t  a c o n t r a c t  had been  awarded  to  
B e r l e x  which  i n c l u d e d  D L A ' s  r e q u i r e m e n t s  f o r  q u i n i d i n e  g l u -  
c o n a t e  a n d ,  a l so ,  t h a t  KFP -1194 had  been  c a n c e l e d  and  t h e  
r e a s o n s  f o r  t h a t  c a n c e l l a t i o n .  A c c o r d i n g  t o  B e r l e x ,  t h e  
p r e s i d e n t  of Bolar t e l e p h o n e d  t h e  DLA c o n t r a c t i n g  o f f i c e  o n  
A p r i l  23 t o  i n q u i r e  a b o u t  t h e  c a n c e l l a t i a n  o f  RFP -1194. 
B e r l e x  a r g u e s  t h a t  d u r i n g  t h i s  c o n v e r s a t i o n ,  Bolar was g i v e n  
s u f f i c i e n t  i n f o r m a t i o n  t o  know t h e  b a s i s  o f  i t s  protest. I n  
l i g h t  o f  t h i s ,  B e r l e x  c o n c l u d e s  t h a t  Bolar ' s  May 11 protest  
was more t h a n  10  work ing  d a y s  a f t e r  i t  knew i t s  b a s i s  f o r  
protest  and  u n d e r  o u r  Bid Protest  P r o c e d u r e s  w a s ,  t h e r e f o r e ,  
u n t i m e l y .  - S e e  4 C.F.R. S 2 1 e 2 ( b ) ( 2 )  ( 1 9 8 2 ) .  

A f t e r  f u r t h e r  i n v e s t i g a t i o n ,  DLA a l so  a r g u e s  t h a t  
Bolar 's  p ro t e s t  is  u n t i m e l y .  DLA h a s  f u r n i s h e d  o u r  O f f i c e  
w i t h  s i g n e d ,  n o t a r i z e d  a f f i d a v i t s  f rom i t s  c o n t r a c t i n g  
p e r s o n n e l  which  e s s e n t i a l l y  c o n f i r m  t h e  B e r l e x  a c c o u n t  o f  
t h e  A p r i l  23 t e l e p h o n e  c o n v e r s a t i o n .  

Bolar,  however ,  a r g u e s  t h a t  d u r i n g  t h e  A p r i l  23 
t e l e p h o n e  c o n v e r s a t i o n ,  t h e  c o n t r a c t i n g  o f f i c e r  o n l y  con- 
f i r m e d  t h a t  R F P  -1194 had b e e n  c a n c e l e d  and  r e f u s e d  to  t e l l  
Bolar why t h i s  a c t i o n  had  b e e n  t a k e n .  A c c o r d i n g  t o  Bolar ,  
it d i d  n o t  o b t a i n  s u f f i c i e n t  i n f o r m a t i o n  f rom DLA a s  t o  a 
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possible b a s i s  of pro tes t  a g a i n s t  t h e  c a n c e l l a t i o n  u n t i l  
May 3 ,  1982.  Thus ,  i n  Bolar ' s  o p i n i o n ,  i ts  May 11 protest  
was t imely  f i l e d .  

I t  is w e l l  e s t a b l i s h e d  t h a t  where  a reasonable d o u b t  
e x i s t s  as t o  t h e  d a t e  t h a t  a protester f i r s t  l e a r n e d  t h e  
basis f o r  i t s  p ro te s t ,  t h a t  d o u b t  w i l l  b e  r e s o l v e d  i n  f a v o r  
of t h e  protester  for p u r p o s e s  o f  o u r  t i m e l i n e s s  r u l e s .  See  
P r o f e s s i o n a l  Materials H a n d l i n g  C o . ,  I n c . ,  B-205969, 
A p r i l  2 ,  1 9 8 2 ,  82-1 CPD 297. T h e r e f o r e ,  s i n c e  t h e  r e c o r d  is  
u n c l e a r  a s  t o  e x a c t l y  when Bolar f i r s t  l e a r n e d  t h e  basis  f o r  
i t s  p ro te s t ,  we resolve t h e  d o u b t  i n  Bolar's f a v o r  and  f i n d  
i t s  protest  t i m e l y  f i l e d .  

- 

Bolar a r g u e s  t h a t  DLA awarded  a n  improper s o l e - s o u r c e  
c o n t r a c t  and  t h a t  t h e  d e c i s i o n  to r e q u i r e  Bolar t o  unde rgo  
an FDA preaward s u r v e y  w a s ,  i n  e f f e c t ,  a ploy t o  d e l a y  a n y  
a c t i o n  u n d e r  RFP -1194 w h i l e  DLA made a n  award t o  B e r l e x  
u n d e r  RFP -2463. Whi l e  w e  d o  n o t  a g r e e  w i t h  Bolar 's  
spec i f ic  v i e w  o f  t h e  f a c t s  i n  t h i s  case, w e  d o  a g r e e  t h a t  
DLA's a c t i o n s  were improper. 

As n o t e d  a b o v e ,  RFP -1194 was a s t o p g a p  m e a s u r e  f o r  
a p p r o x i m a t e l y  o n e - t h i r d  o f  D L A ' s  r e q u i r e m e n t  f o r  q u i n i d i n e  
g l u c o n a t e .  From t h e  r e c o r d  p r e s e n t e d ,  DLA was a p p a r e n t l y  
w i l l i n g  t o  make t h e  award  t o  Bolar u n d e r  RFP -1194,  p r o v i d e d  
t h a t  FDA f i r s t  c o n d u c t e d  a p r e a w a r d  s u r v e y  to  d e t e r m i n e  
w h e t h e r  Bolar w a s  a r e s p o n s i b l e  o f f e r o r .  T h i s  process was 
d i s r u p t e d  when B e r l e x  r e f u s e d  t o  e x t e n d  i t s  a c c e p t a n c e  
p e r i o d  u n d e r  RFP -2463. B e r l e x ' s  d e c i s i o n  mean t  t h a t  DLA 
was faced w i t h  a p o t e n t i a l  s h o r t a g e  o f  n o t  o n l y  q u i n i d i n e  
g l u c o n a t e ,  b u t  f i v e  o t h e r  d r u g s  i f  i t  a l l o w e d  B e r l e x ' s  o f f e r  
t o  lapse. I n  o u r  o p i n i o n ,  t h i s  f a c t o r  j u s t i f i e d  t h e  DLA 
d e c i s i o n  t o  make a n  award  u n d e r  RFP -2463. 

However, DLA s h o u l d  n o t  h a v e  awarded t h e  q u i n i d i n e  
g l u c o n a t e  r e q u i r e m e n t  u n d e r  RFP -2463. B e r l e x ' s  proposal 
was n o t  " a l l  o r  none." T h e r e f o r e ,  DLA c o u l d  h a v e  made an 
award  u n d e r  RFP -2463 f o r  a l l  d r u g s  e x c e p t  q u i n i d i n e  g l u c o -  
n a t e .  A l t h o u g h  DLA h a s  a r g u e d  t h a t  i t s  need f o r  q u i n i d i n e  
g l u c o n a t e  was c r i t i c a l ,  i t  rnust be n o t e d  t h a t ,  when DLA 
a s k e d  B e r l e x  i n  March to g r a n t  a n o t h e r  e x t e n s i o n  of its 
o f f e r  a c c e p t a n c e  p e r i o d ,  DLA was i n d i c a t i n g ,  i n  e f f e c t ,  t h a t  
i t  c o u l d  w a i t  f o r  FDA to  c o m p l e t e  a preaward s u r v e y  o f  Bolar 
b e f o r e  making  a n  award f o r  a s t o p g a p  s u p p l y  o f  q u i n i d i n e  
g l u c o n a t e .  I n  t h i s  r e g a r d ,  w e  n o t e  t h a t  a l l  p r i o r  e x t e n -  
s i o n s  were f o r  s e v e r a l  weeks,  a n d  t h e  FDA p r e a w a r d  s u r v e y  
was c o m p l e t e d  a p p r o x i m a t e l y  3 w e e k s  a f t e r  t h e  award .  
F u r t h e r m o r e ,  d e l i v e r y  u n d e r  b o t h  RFP -2463 and RFP -1194 was 
n o t  s c h e d u l e d  t o  b e g i n  u n t i l  J u l y  30 ,  1982.  T h u s ,  a n  award 

.. . , 
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u n d e r  RFP -2463 d i d  n o t  accelerate d e l i v e r y .  
q u i n i d i n e  g l u c o n a t e  was one  of t h e  two d r u g s  f o r  which B e r -  
lex proposed  to  c h a r g e  DLA more t h a n  i t  was g o i n g  t o  c h a r g e  
t h e  VA. T h i s  s h o u l d  have  been  an  a d d i t i o n a l  i n c e n t i v e  f o r  
DLA t o  p u r s u e  a n  award t o  Bolar. 

F i n a l l y ,  

In- view of t h e  f o r e g o i n g ,  we b e l i e v e  t h a t  t h e  proper 
c o u r s e  of a c t i o n  was for  DLA t o  award a c o n t r a c t  t o  B e r l e x  
u n d e r  RFP -2463 f o r  a l l  t h e  d r u g s  e x c e p t  q u i n i d i n e  g l u c o -  
n a t e .  DLA s h o u l d  have  t h e n  w a i t e d  f o r  FDA t o  complete i t s  
p reaward  s u r v e y  of Bolar,  awarded Bolar a c o n t r a c t  u n d e r  
RFP -1194, and  t h e n  conduc ted  a c o m p e t i t i v e  p r o c u r e m e n t  for 
t h e  r e m a i n d e r  of i t s  q u i n i d i n e  g l u c o n a t e  r e q u i r e m e n t .  I f  
FDA had r e t u r n e d  a n e g a t i v e  p reaward  s u r v e y  o n  Bolar ,  DLA 
could have  awarded B e r l e x  a c o n t r a c t  u n d e r  RFP -1194 and 
t h e n  c o n d u c t e d  sole-source n e g o t i a t i o n s  w i t h  B e r l e x  f o r  t h e  
rest o f  i t s  q u i n i d i n e  g l u c o n a t e  r e q u i r e m e n t .  

S i n c e  Bolar  s h o u l d  have r e c e i v e d  a n  award u n d e r  
RFP -1194, w e  recommend t h a t  DLA study t h e  f e a s i b i l i t y  of 
r e i n s t a t i n g  t h a t  s o l i c i t a t i o n  and making an  award t o  Bolar 
f o r  t h e  amount s o l i c i t e d ,  p r o v i d e d  t h a t  Bolar is w i l l i n g  t o  
a c c e p t  s u c h  a n  award a t  i ts o f f e r e d  p r i c e  and DLA h a s  a con- 
t i n u i n g  r e q u i r e m e n t  f o r  q u i n i d i n e  g l u c o n a t e .  I f  a l l  t h e s e  
f a c t o r s  are p r e s e n t ,  DLA s h o u l d  t e r m i n a t e  for t h e  conven-  
i e n c e  o f  t h e  Government t h e  c o n t r a c t  awarded t o  B e r l e x  a s  to  
t h e  l i n e  i t e m  f o r  q u i n i d i n e  g l u c o n a t e  o n l y  and make t h e  
award t o  B o l a r .  See D a t a p o i n t  C o r p o r a t i o n ,  B-186979, 
May 1 8 ,  1977,  77-1 C P D  348.  Moreover ,  DLA s h o u l d  c o n d u c t  

- ----- 
c o m p e t i t i v e  p r o c u r e m e n t s  for q u i n i d i n e  g l u c o n a t e  i n  t h e  
f u t u r e  s i n c e  i t  is  now aware o f  a t  l e a s t  t w o  q u a l i f i e d  
sources f o r  t h i s  d r u g .  

The p ro te s t  is  s u s t a i n e d  . 
S i n c e  t h i s  d e c i s i o n  c o n t a i n s  a recommendat ion f o r  

c o r r e c t i v e  a c t i o n ,  w e  are f u r n i s h i n g  a copy t o  t h e  c o n g r e s -  
s i o n a l  committees r e f e r e n c e d  i n  s e c t i o n  236 o f  t h e  L e g i s l a -  
t i v e  R e o r g a n i z a t i o n  A c t  o f  1970 ,  3 1  U.S.C. S 720,  
f o r m e r l y  s e c t i o n  1176 ,  which r e q u i r e s  t h e  s u b m i s s i o n  of  
w r i t t e n  s t a t e m e n t s  by t h e  agency  t o  t h e  House C o m m i t t e e  on  
Government O p e r a t i o n s ,  S e n a t e  C o m m i t t e e  on Governmenta l  
A f f a i r s ,  and  t h e  House and Senate  C o m m i t t e e s  on  Appropr i a -  
t i o n s  c o n c e r n i n g  t h e  a c t i o n  t a k e n  w i t h  r e s p e c t  t o  o u r  
recommendat ions .  
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. 
By separate letter of today, we a r e  also notifying t h e  

Director, DLA, of our recommendations and his obligations 
under section 236. 

Comp t ro l  le r General 1 of the United States 




